ALl CE THOWPSON
| BLA 96- 539 Deci ded My 27, 1999

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent , denyi ng reconstructed A aska Native al |l ot nent application
AA-77488.

Afirned.

1. Aaska: Native Al otnents--Evidence: Presunptions--
BEvi dence: Suffi ci ency

A rebuttabl e presunption exists that officers of the
Governnent charged wth recei pt of applications duly
and properly discharged their duties wth respect to
such applications. Were a Native allotnent applicant
alleges that she tinely nade application for an
allotnent wth officials of BIA but the records of the
Departnent fail to disclose receipt of an application,
the applicant bears the affirnative burden of

est abl i shing, by a preponderance of the evidence, that
the application in question was duly fil ed.

2. A aska: Native Allotnents

The Al aska Native Alotnent Act authorized the
Departnent to allot up to 160 acres to individual s
who were natives of Alaska and resided in the Sate

of Alaska. An application is properly rejected where
the record indicates that the applicant did not reside
inthe Sate at the tine she clained to have filed her
appl i cati on.

APPEARANCES  Ali ce Thonpson, pro se; Joseph D Darnell, Esq., Gfice of
the Regional Solicitor, US Departnent of the Interior, Anchorage, A aska,
for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUD&E HUGES
A'ice Thonpson has appeal ed fromthe August 13, 1996, decision of the
A aska Sate Gfice, Bureau of Land Managenent (BLN), denying her

reconstructed application for Native allotnent AA77488. The application
was
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rej ected because it was not pending before the Departnent of the Interior
on Decenber 18, 1971, as required by the savings provision of the repeal
statute (section 18(a) of the Alaska Native dains Settlenent Act (ANCHA,
43 US C ' 1617(a) (1994)) and because she did not reside in the Sate of
A aska when she clained to have filed her original application.

Thonpson filed her reconstructed Native all otnent application (AA
77488) on Decenber 13, 1994, pursuant to the A aska Native Al otnent Act
of My 17, 1906 (Allotnent Act), as anended, 43 US C '' 270-1 to 270-3
(1970). Section 18(a) of ANCSA 43 US C ' 1617(a) (1994), repeal ed the
Alotnent Act, but contai ned a savings clause which allowed the
processing of Native allotnent applications "pendi ng before the Depart nent
of the Interior on Decenber 18, 1971."

Thonpson' s reconstructed application was for approxi nately 160 acres
wthinsecs. 30and 31, T. 9S, R 5 W and secs. 25 and 36, T. 9 S,
R 57 W, Seward Meridian. Thonpson cl ai ned use of the land in August
of 1959, 1964, 1966, and 1969. She also clained to have tinely filed an
application for a Native allotnent in 1971 with the Bureau of |ndian
Affairs (BA.

BLMrejected the reconstructed application, finding that there was
no evi dence that Thonpson had filed an application in 1971 and that, even
if the application had been tinely filed, she did not neet the residency
and eligibility requirenents for filing an allotnent application. BLM
cited Thonpson's own statenents that in the fall of 1957 she noved to
Eugene, Qegon, wth her husband and that she resided and worked in
Qegon and Galifornia from1957 through 1978, returning to A aska only
for a "couple of summers.” BLMnoted that Thonpson identified hersel f
on a 1969 commercial fishing |icense application as a nonresident. Based
on this infornmation, BLMconcluded that Thonpson was not a resident of
the Sate of Alaska in 1971 when she clained to have filed her original
application, and had not in fact been a resident since 1957. Therefore,
BLM concl uded that Thonpson did not neet the residency requirenent of
43 CF.R ' 2561.0-3. The decision also noted that, although B A
certified Thonpson on Decenber 9, 1994, as an A askan Native entitled to
receive an allotnent under the Allotnent Act, that certification appeared
to be in opposition to that agency's 1971 declaration of ineligibility.

Thonpson provi ded a statenent of reasons (SR wth her notice of
appeal and al so submitted a suppl enental statenent of reasons (SS(R).
In her SOR Thonpson contends that a My 21, 1971, letter to her fromB A
stating that BIA could not file her application while she was a resi dent
of Galiforniais proof that she had filed an application, because such a
statenment woul d not have been nade unl ess Bl A had recei ved her application.
She acknow edges that the BIAletter indicated that it was responding to
her letter of April 26, 1971, and states that she is unable to explain the
| anguage of the BIAletter, unless she had made an inquiry as to the status
of her application. She asks why she shoul d be responsible for Bl Al osing
her application.
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Aong wth her SSOR Thonpson submitted a wtness statenent from her
brother-in-law Edward Brandon stating, inits entirety:

In 1969, | Edward Brandon had di scussed over the tel ephone
wth Alice Thonpson the filing of her application. | had al so
sent her a panphl et called "Public Lands Act of 1906", or
sonething of that nature. V¢ discussed this at various tines
wth her as | knew she was interested in filing for a native
allotnent for her |lands she used on Lake A eknagi k. She had
applied for the land as far as | know because we di scussed it
again in 1971 because the tine was running out. | understand she
sent out a[n] application but had been turned down because of a
resi dency requirenent.

Thonpson al so di sputes BLM's concl usion that she did not reside in
the State of Alaska at the tine she clained to have filed her
application. In support of her view she notes the various definitions of
the word "reside"” as found in the Arerican ol lege D ctionary and asserts
that the correct definition of the word in this situationis either to
"exist or be inherent,” or "to rest or be vested, as powers, rights, etc."
(SIRat 2.) She finds inportance in the fact that the Allotnent Act does
not state that a person has to be a resident but has to be one who "resi des
inand is a native of A aska."

She al so argues that because she applied for her allotnent prior to
ANCSA section 270-1 shoul d not apply to her, and that her residence shoul d
be determned by 25 CF. R Chapter 1, Part 43h. (SSORat 1.) Thonpson
guotes the definition of "Permanent Residence” from25 CF. R ' 43h.1(k) to
support her claimthat her residence nay have been in A aska even though
she was living in Gdliforniain 1971. The definition states that

"pernmanent resi dence" neans the place of domicile on April 1,
1970, which is the location of the pernmanent pl ace of abode
intended by the applicant to be his pernanent hone. * * * A
region or village may be the pernmanent residence of an applicant
on April 1, 1970, even though he was not actually living there
on that date, if he has continued to intend that place to be his
hone.

25 CF.R ' 43h. 1(K).

Inits answer, BLMasserts that the applicant for a Native all ot nent
bears the ultimate burden of proof that she is entitled to an all otnent and
that Thonpson has not borne that burden. It points out that Thonpson has
been unabl e to produce a copy of her allotnent application and that B A
searched its files and found no record of receiving any application from
Thonpson. BLMnaintains that, wthout corroboration, Thonpson' s assertion
that she submtted an application in 1971 is self-serving. Furthernore, it
submits that the corroboration Thonpson clains for filing her application
rests on a strained interpretation of the My 21, 1971, B Aletter, and on
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Brandon' s statenent that he understood she had sent an application, but
that it was turned down because of residency. (Answer at 6, 7.) BM
contends that a vague statenent by a famly nenber about a conversation in
1971 shoul d not be treated as corroboration or evidence that Thonpson had
an appl i cation pending wth the Departnment on Decenber 18, 1971.

BLMal so di sputes Thonpson's interpretation of the BBA's 1971 letter.

It notes that the specific | anguage was, "V cannot file your application
while you are a resident of Galifornia" and contends that nothing was said
about an application havi ng been recei ved and deni ed, but only that she
was not qualified to file for an allotnent. BLMasserts that this view
is supported by the statenent in the letter that it was responding to her
letter and the fact that the letter makes no reference to recei pt of an
"application.” (Answer at 7.)

In response to Thonpson' s argunent that she resided in Alaska, BLM
asserts that her own evidence shows she did not reside in A aska in 1971
when she clained to have filed an application. BLMal so points out that
Thonpson has provi ded no evi dence that she was even in A aska that year
and that BIA's May 21, 1971, letter was addressed to her in Gaifornia.
Furthernore, BLMcontends that Thonpson' s expl anation as to where she |ived
in the years beginning in 1959 shows that she has not resided in A aska
since 1959. BLMnotes that the Allotnent Act of 1906, as anended,
specifically required that land woul d be allotted only to any Indian,

Aeut, or Eskimo of full or mxed blood who resided in Alaska. BLMsubmts
that, because Thonpson did not reside in A aska, she has failed to satisfy
the statutory requirenent, and that it accordingly properly rejected her
reconstructed application. (Answer at 9.)

[1] The Allotnent Act authorized the Secretary of the Interior to
allot up to 160 acres of "vacant, unappropriated, and unreserved nonm neral
land in Alaska, * * * to any Indian, Aleut, Eskino of full or mxed bl ood
who resides in and is a native of Alaska, and who is the head of a famly,
or 1s twenty-one years of age.” 43 US C ' 270-1 (1970) (enphasis added).
As noted above, that Act was repeal ed by section 18 of ANCSA 43 US C

1617 (1994), with a savings provision for applications pendi ng before
the Departnent on Decenber 18, 1971. A Native allotnent applicationis
consi dered "pending before the Departnent” if it was filed in any bureau,
division, or agency of the Departnent on or before Decenber 18, 1971. See
Quzinkie Native Gorp. v. (pheim 83 | BLA 225, 228-29 (1984); Katnmail and,
Inc., 77 1BLA 347, 354 (1983). |If an application was not pendi ng before
the Departnent on that date, BLMhas no authority to grant it.

Under certain circunstances an application that was rejected prior
to Decenber 18, 1971, might be considered to have been pendi ng before the
Departnent on that date. However, an application nust have actual |y been
filed by that date to cone wthin these circunstances. BLM detern ned
that no application was pendi ng before the Departnent on Decenber 18, 1971,
because it concl uded there was no proof that Thonpson had ever filed an
appl i cati on.
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In the present case, there is no "tine stanp” on Thonpson' s ori gi nal
appl i cation placed there by any bureau, agency, or division of the
Depart nent because no original application has been found i n any
Departnental records. Wen Thonpson inquired about her Native allotnent in
May 1990, Bl A was unable to find any application or docunentary proof that
she had an application pending at Bl A before Decenber 18, 1971. (June 8,
1990, letter fromB Ato Thonpson.) The record contains no affidavit by
any ot her bureau, agency, or division officer attesting to the tinely
filing of an original application. The only evidence in support of tinely
filing is that provided by Thonpson, consisting of a My 21, 1971, letter
to her fromBI Astating that it could not file her application while she
was a resident of Galifornia, as well as the wtness statenent from Edward
Brandon, quoted above.

V¢ do not agree with Thonpson's assertion that proof of her filing
can be found in the fact that she was turned down by BIAin its My 21,
1971, letter. As BLMpoints out, the letter states that it was replying
to Thonpson's letter of April 26. BIAs letter explained the effect of
a "super land freeze," which closed all public land in A aska effective
Decenber 1968. It went on to state that a Native could file an application
for an allotnent if certain qualifications were net, includi ng occupancy,
but that BIA could not file her application while she was a resident of
Gilifornia. The letter stated that a panphl et expl ai ning the al | ot nent
programwas encl osed. A though there is no panphl et attached to the
letter inthe reconstructed file, there are copies of other docunents that
were attached. These docunents provide general infornation on Native |and
allotnents and explain howto nark and post the |and and how to provide
proof of use and occupancy. HFHnally, a sanple Native Alotnent application
is attached. |f Thonpson had al ready submitted an application, it woul d
not have been necessary to send her this infornation, especially a sanpl e
application form 1/ ontrary to Thonpson's claim the fact that Bl A
provided this infornmation supports the concl usion that she had inquired
about filing an application but had not yet filed one.

Thonpson has submtted a signed statenent fromEdward Brandon whi ch
says that he knew Thonpson was interested in filing for an allotnent for
| ands she used on Lake A eknagi k because they discussed it. However,
Brandon does not state that he knew she filed an application, only that she
had applied as far as he knew and that he understood she had filed. Thus,
his statenent fails to establish that Thonpson filed her application prior
to Decenber 18, 1971. See WIliamVYurioff, 43 IBLA 14, 17 (1979). In any
event, affidavits attestingto atinely filing, standing al one, are not
sufficient to establish such filing. There nust be i ndependent
corroborating evidence that the Native all ot nent application was actual |y
received by a Departnental office on or before Decenber 18, 1971. See
Wlson v. Hodel, 758 F.2d 1369, 1374 (10th dr. 1985); Heirs of Linda
Anel on, 101 I BLA 333,

1/ Thonpson acknow edges that she received a sanpl e application form
(SR at 3.)
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337 (1988); John R Wl lborn, 87 IBLA 20 (1985); H S Radenacher, 58 | BLA
152, 156, 88 I.D 873, 876 (1981). Such corroborating evi dence is absent
fromthe present record.

There is a presunption of regularity which supports the official acts
of public officers in the proper discharge of their duties. Bernard S
Sorper, 60 I BLA 67, 70 (1981), aff'd, dv. No. 82-0449 (DD C Jan. 20,
1983); see also Legille v. Dann, 544 F.2d 1 (DC dr. 1976). Thus, it
is presuned that admnistrative official s have properly discharged their
duties and not |ost or misplaced | egally significant docunents submtted
for filing HS Radermacher, 58 IBLAat 155, 88 |.D at 875. Thisis a
"rebuttabl e presunption,™ which neans that the burden of proof is shifted
to the appel lant to provide evidence that an application was nade tinely
and thereby rebut the presunption of regularity. Thonpson' s subm ssions do
not overcone the presunption in this appeal. Therefore, we affirmBLMs
determnation that there was no application pending in the Departnent on
Decener 18, 1971.

V¢ al so do not believe that the evidence submtted by Thonpson is
sufficient to raise a question of fact as to whether her Native all ot nent
application was filed prior to Decenber 18, 1971, which nust be resol ved
inahearing, as required by the court in Pence v. K eppe. 529 F. 2d 135
(9th dr. 1976). Brandon's statenent does not state affirmatively that
the application had been filed;, nor does the BIAletter state that an
appl i cation had been recei ved or was rej ect ed.

[2] However, even if we could disregard the foregoing, BLMs
decision nust al so be affirnmed as to Thonpson's failure to fulfill the
statutory residency requirenent. As noted above, the Alotnent Act gave
the Secretary authority to allot land to individual s who were natives of
A aska and fulfilled other specified requirenents, including that the
individual resided in Alaska. Wiile other portions of the Act were
anended, the requirenent that an individual reside in A aska renained in
pl ace until the Act was repeal ed.

Thonpson argues that section 270-1 shoul d not apply to her because
she applied for her allotnment prior to ANCSA  Thonpson m sunder st ands t he
nature of section 270-1, which was the codification of the portion of the
Alotnent Act that actually authorized the Native allotnents. Thus, if
that section does not apply to her, she cannot qualify for an all ot nent.

In support of her argunent that she did reside in A aska, Thonpson
guotes a definition of "Permanent Residence” from25 CF. R ' 43h. 1(k).
The regul ation she cites was pronul gated in 1972 and pertained to the
preparation of a roll of A aska Natives pursuant to section 5 of ANCSA
(43 USC " 1604 (1994)), which required the Secretary of the Interior
to prepare, wthin 2 years fromthe date of enactnent of the Act, a roll
of Natives, show ng which region the Native resided in on the date of the
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1970 census. 2/ The regul ation and definition cited by Thonpson post dat e
the Allotnent Act and thus do not apply.

The Allotnment Act authorized the Secretary to allot land to any I ndian
or Eskino who lived in Alaska. On nunerous occasi ons we have noted t hat
the statute requires that an individual be both a resident and a Nati ve.
Bella Noya, 42 1BLA 59 (1979); Norman pheim 41 |1 BLA 338 (1979); Hernan
Anderson, Jr., 41 IBLA 296 (1979). A though Thonpson is a Native, the
record is clear that she did not reside in Alaska in 1971,

Thonpson | eft the Sate in 1959 to further her education and never
returned to live in the Sate. The record contains a 1969 commer ci al
fishing I'icense application on which she identified herself as a
nonresi dent and gave a CGalifornia address; her 1969 report to the A aska
Departnent of Revenue on the amount paid for coomercial fish products which
showed a Galifornia address; and the 1971 BIA letter which was addressed to
her in Gilifornia. The file also contains an August 4, 1994, affidavit by
Thonpson, as well as a letter dated Gctober 31, 1994, to Bristol Bay Native
Qorporation Realty (fice recounting her use of the land and the tine she
spent in Alaska. The affidavit and letter showthat she first noved to
Qegon in 1958 wth her husband, returned to Alaska in 1959 only to return
to Oegon that sane year where she was divorced and then renarried in 1961.

She stated that she used the | and she has applied for in August of 1964
and 1966 for berry picking and swmmng. (Affidavit at 1.) However,
each year she had returned to Gregon to continue her education. In 1967,
she was divorced and noved to Galiforni a because of the job opportunities
and because the state required no tuition. (Affidavit at 2, Qctober 1994
letter at 2.) She returned to Alaska in the surmer of 1968 and used the
land, and in the spring and summer of 1969 to work. That surmmer she
staked the | and she wanted to claim However, after that she did not
return to Alaska. This conclusion is supported by a May 23, 1990, letter
Thonpson sent to BIAregarding her allotnent application. In that letter
she describes in general terns her use of the land prior to 1969, but
nentions no use after that. Nor is there any nention of a return to A aska
in any other docunent in the case record.

Thus, Thonpson's own evi dence shows that she did not reside in
the Sate at any tine during the year she asserts she filed her
application, and that she did not even visit the Sate. It appears that
she actual |y established residency in Galifornia in order to take advant age
of Galifornia' s free college tuition policy for residents. (Affidavit
at 2, Qctober 1994 letter at 2.) Having left A aska and to all appearances

2/ The regul ation was redesignated as 25 CF. R Part 69 in 1981

46 Fed. Reg. 13327 (Mar. 30, 1981). It contained the procedural rul es
governing the preparation of a roll of A aska Natives under ANCSA As
the application and appeal s process for preparing the roll was conpl et ed
in 1981, the rule was no | onger needed and was renoved fromthe Gode of
Federal Regul ations in 1988 as obsol ete. 53 Fed. Reg. 21996 (June 13,
1988) .
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havi ng established residency in Galifornia, we do not accept her present
assertion that her legal residence was in Alaska. Therefore, BLMs

deci sion that she did not reside in Al aska and therefore, even if she had
tinely submtted an application, she failed to fulfill the statutory
requi renent of residency, nust be upheld. 3/

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge

3/ Thonpson al so contends that she fulfilled the requirenent of 5 years of
substantial |y continuous use and occupancy of the |and. However, because
BLM nade no deci sion on use and occupancy of the land, it is unnecessary to
reach that issue.
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